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An original criminal proceeding, as an element of malicious prosecution, must be commenced or continued in the regular 
way, according to practice in some jurisdictions. 


One of the essential elements of an action for malicious prosecution is the prior commencement or continuance of an original 
criminal judicial proceeding, l anda defendant cannot be held liable for malicious prosecution where no criminal proceeding was 
ever commenced against the plaintiff. Such a proceeding must generally have been set in motion and prosecuted in the regular 


way, according to practice in some jurisdictions.° However, under some authority, what serves to define the commencement 
of a criminal proceeding for purposes of the law of criminal procedure does not equally serve to define the commencement of 


such a proceeding for purposes of the law of malicious prosecution." Thus, actual prosecution may not be an element of the 


= SS 
common-law tort of malicious prosecution. 


In any event, some official action is required to commence a criminal proceeding, for purposes of a malicious prosecution claim, 
and a citizen does not commence a prosecution when they merely gives false information to the proper authorities.” However, 


an actual arrest resulting from false information given to police may form the basis for malicious prosecution.’ 


A malicious prosecution action will not lie where the defendant does not sign a criminal complaint, as an unsigned criminal 


complaint does not initiate a criminal prosecution,” nor where the warrant application that did not result in the issuance of an 
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arrest warrant due to the complainant's voluntary dismissal of the application.” The mere presentation of evidence to a grand 


jury does not constitute the commencement of a criminal proceeding for malicious prosecution purposes. 1? Furthermore, the 
mere act of calling the police for aid does not rise to the level of instituting criminal proceedings for purposes of establishing 


an element of malicious prosecution. "| Likewise, a criminal investigation that is eventually closed without further action is not 


a formal legal action necessary to institute a malicious prosecution claim. | 


Recommending the denial of bail does not continue judicial proceedings and does not support a malicious prosecution claim. l3 
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